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Mr. Smiru of New Jersey, from the Committee on Foreign Relations, 


submitted the following 


REPORT 


To accompany Executive J, Eig 
The Committee on Foreign Relations, having had 
ation Executive J, 88d Congress, 2d session. a convention between the 
United States of America and the Federal Republic of Germany for 
the avoidance of double taxation with respect to taxes on 1hcom 
reports the convention favorably to the Senate and recommends that 
advice and consent be given to its ratification 


Inder conside! 


1. MAIN PURPOSE OF THE CONVENTION 


The main purpose of the convention is to provide relief from the 
taxation of the same income by both the United States and Germany. 
This is done by allowing an exemption in one of the countries, by 
applying the eredit principle, or by both of these methods The 
convention also provides for limited exchange of administrative 
assistance between the tax authorities of Germany and the United 
States. ; 


2. COMMITTEE ACTION 


This convention follows the general pattern of other income-tax 
conventions which have been approved by the Senate in recent years 
and raises no new questions. 

The convention was referred by the chairman of the committee to 
Mr. Colin F. Stam, chief of staff of the Joint Committee on Internal 
Revenue Taxation, for examination from the point of view of other 
conventions which have been approved and also from the point of 
view of its relationship to the tax laws of the United States. On 
August 18 it was considered and approved by a subcommittee con- 
sisting of Senator Smith of New Jersey and Senator George of Georgia. 
It was approved by the Foreign Relations Committee on the same day. 
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The committee is informed that the National Foreign Trade Council 
has distributed approximately 500 copies of the convention and has 
received no adverse comments. On the contrary, the committee is 
informed that the American business community strongly supports 
the convention. 

The convention provides that it will be effective with respect to 
taxable years beginning in the calendar year in which ratifications are 
exchanged. Thus, if the Senate delayed giving its advice and consent 
to ratification until the next session of Congress, the relief provided 
by the convention would be delayed a full year. The committee 
understands that Germany expects to ratify the convention this year. 
The committee therefore recommends that the Senate act at this 
session so that ratifications may be exchanged before January 1. 


8. ANALYSIS OF THE CONVENTION 


The following letter and memorandum have been received from 
Mr. Stam, reporting upon his examination of the convention: 
Mr. Stat tin I t f tl nventior 


CONGRESS OF THE UNITED STATES, 
JoInT COMMITTEE ON INTERNAL REVENUE TAXATION, 
Washington, Auqust 16, 1954 
Hon. ALEXANDER WILEY, 
United States Senate, 
WW ashington, dD. . 
Drar Senator Wiiey: At your request, I have examined the income-tax 
convention with the Federal Republie of Germany, which is now pending before 
yvour committee 


This convention is intended to provide relief against double taxation of the same 


income of the two contracting countries Relief is principally provided by exemp- 
tion in one of the countries or by application of the credit principle, or both. 
The pending convention also provides for establishment of a system of reciprocal 
administrative assistance by the tax authorities of the two countries. 

In general, the pending convention follows the principles established in other 
neome-tax conventions which the Senate has previously approved. Insofar as 
t departs from the provisions of prior income-tax conventions, these features are 
discussed in the accompanying memorandum. In summary, however, the 
departures do not appear to raise any serious questions. It is understood that the 


provisions of the pending convention have the 


as the National Foreign Trade Council 
Sincerely vours, 


support of interested parties, such 


Coun F. Stam, Chief of Staff 


nelosure 
INCOME-Tax CONVENTION WITH GERMANY 


lhe income-tax convention with Germany has the dual objectives of alleviating 
double taxation and of providing for limited exchange of administrative assistance 
between the fiscal authorities of the two countries. Provisions which the Senate 
has previously found objectionable in its consideration of other tax treaties, such 
as exemption from United States tax of capital gains or accumulated earnings, 
are not contained in this convention. The provision for exemption of earned 
income does not contain any discrimination against the earnings of public enter- 
tainers and the provision for collection of taxes by one of the contracting countries 
for the other is limited to the form which has been approved by the Senate in its 
previous treaties, 

The taxes which are the subject of the convention are Federal income taxes 
(including surtaxes and excess-profits taxes) in the case of the United States and 
the income tax, the corporation tax, and the Berlin emergency tax in the case of 
Germany. The convention does not extend to the taxes imposed by the various 
States of the United States or the Provinces of the Federal Republic of Germany. 

For purposes of the convention the Federal Republic of Germany includes all 
the territory over which the basic law for the Federal Republic of Germany is in 
effect. It extends to Land Berlin to the extent of that area over which the Berlin 
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Senate exercises jurisdiction. At the present time the latter is composed of the 
American, British, and French sectors of Berlin. 

As in the case of other income-tax conventions now in effect, the convention 
(art. III) exempts the industrial or commercial profits of an enterprise of one 
of the contracting countries from tax by the other country unless the enterprise 
is engaged at trade or business in the other country through a permanent estab- 
lishment situated there. The term ‘permanent establishment’ is defined in 
article II in a manner similar to, but somewhat more precise than, the definition 
of that term contained in other conventions. For example, a construction or 
assembly project will not be dsemed to constitute a permanent establishment 
unless its duration exceeds or is likely to exceed 12 months. Similarly, the main- 
tenance of a warehouse within a country for convenience of delivery and not for 
purposes of display is not of itself deemed to constitute a permanent establishment. 
As in the case of other conventions, provision is made in article III in the determi- 
nation of industrial or commercial profits of a permanent establishment for the 
deduction of expenses (including executive and general administrative expenses 
which are reasonably allocable to the permanent establishment 

Exemption is provided on a reciprocal basis in article V for profits derived by 
an enterprise of one of the countries from the operation of ships or aircraft in the 
other country. The exemption is provided in this article without regard to where 
the ships or aircraft are registered. It is understood that the Federal Republic 
of Germany has agreed to take measures to insure that United States airlines 
will be exempt from tax on airline profits attributable to operations in Germany 
prior to the time the pending treaty becomes effective. 

Article VI provides a reciprocal reduction to 15 percent on the rate of tax 
imposed on outgoing dividends. This reduction is limited, however, to dividends 
received by corporations owning at least 10 percent of the voting stock of the 
corporation of the other country paying the dividend. This restriction is based 
upon the requirement of section 131 (f) of the Internal Revenue Code of 1939, 
which requires that a domestic corporation own at least 10 percent of the voting 
stock of a foreign corporation from which it receives dividends before it is entitled 
to the foreign tax credit provided therein. Article VI provides, however, that 
if the percentage stock ownership requirement in section 131 (f) of the Internal 
Revenue Code is reduced, that such reduction shall also be deemed to have been 
made at the same time in the treaty between the two countries. Except for the 
fact that this provision is limited to corporations owning at least 10 percent 
of the voting stock of the foreign corporation paying the dividend, it is similar 
to provisions contained in other income-tax conventions now in effect. 


Under article VII, a reciprocal exemption is provided on outgoing interest 
other than interest on debts secured by mortgages on farms, timberlands, or real 
property used wholly or partly for housing purposes. The income-tax conven- 
tion with the Netherlands contains a similar exception for i terest on debts 
secured by mortgages on real property. 

Under article IX, income from real property (including interest 01 ant s secured 


by mortgages on farms, timberlands, or real property used for housing purposes 
is declared to be taxable only by the country in which the property is situated. 
[t is also provided that a resident of one of the countries deriving income, inelud- 
ing natural-resource royalties from real property situated within the other country, 
may elect to be taxed on a net basis rather than upon the gross income from such 
sources. Where such an election is made, tax is imposed as though the taxpayer 
were engaged in a trade or business th rough a permanent establishment in the 
other country in which the property is located. In principle, this provision does 
not depart from similar provisions contained in other treaties. 

Reciprocal exemption of earned income (compensation for labor or personal 
services, including professional services or services as director) is provided in 
article X if an individual resident of one of the contracting countries is temporarily 
present in the other country for a period not exceeding 183 days in the taxable 
vear. If the compensation is derived from services performed as an employee 
for a person or corporation of his country of residence, the compensation is exempt 
without regard to amount. In other cases exemption is limited to compensation 
which does not exceed $3,000. This provision is similar to earned-income exemp- 
tions contained in other income-tax conventions, although it is slightly more 
restrictive than the customary earned-income exemption 

Under article XI, compensation (including pensions) paid by one of the con- 
tracting countries or any of its States, Territories, Provinces, or other political 
subdivision, is exempt from tax by the other country provided that the compen- 
sation is received by an individual other than a citizen in the case of Germany 
or by an individual other than a citizen or individual admitted to the United States 
for permanent residence in the case of the United States. The more restrictive 
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exception on the part of the United States is intended to insure that this govern- 
ment salary exemption will be in harmony with the provisions of section 247 of 
the Immigration and Nationality Act (Publie Law 414, 82d Cong Exemption 
wise provided in article XI for private pensions or annuities from sources 
one of the contracting countries which are paid to individuals residing in 
yintry. These provisions are similar in principle to provisions contained 
conventions now in effect 
XIII contains the usual provision granting a reciprocal exemption on 
received from abroad by students who are resiaents of one of the 
countries for defraying their expenses of study and maintenance 
arily present in the other country Article XIII also contains a 
exemption for compensation re ceived from abroad by an employee of 
of the contracting countries who is temporarily present in 
her country for a period of not more than | year for the purposes of acquiring 
fessional, * business experience from a person other ths 
exemption is limited to eases in which his annual co 
herever performed, does not exceed $10,000 
tion contains the usual provision (art. XV) for allowing a cre 
States tax for income taxes paid to Germany The United States 
ver, the right to tax its own citizens, residents, and corporations 
Germany, instead of allowing a credit against the German income 
taxes paid to the ‘| State 8. 10 18 provided that income derived 
thin the United States will be excluded from the German tax 
‘ome has been taxed by the United States In the case of 
or German corporations, this exclusion is limited to those items 
are dealt with in the convention In the case of a citizen of the 
resident In Germany, all items of income derived from the Uniter 


excluded subject to the proviso that the items are taxed by the Unitee 


} 
| 
1 


vermany, however, reserves the right to take into account any Income 
the German tax base in determining the tax bracket which 
case of any other income not so excluded In principle, the 
ticle NV correspond generally to the income-tax convention now 

ie United States and Switzerland 
ie above-described provisions, the tax treaty with Germany 
following articles, either similar or identical in language to the 
of other income-tax conventions previously approved by the Senate 
n the convention; (2) allocation of business income 
3) exemption of royalties from copyrights, patents, 
rentals +) exemption, under certain conditions, of remuner 
temporarily present in the other country for teaching purposes; 
on a reciprocal basis, of interest and dividends paid by a German 
corporati m United States tax where recipient is a nonresident alien or 
foreis ation; (6) exchange of information between the fiscal authorities 
countries to carry out the treaty and to prevent fraud; (7) pro 
itating appeal from double taxation; (8) safeguarding of diplomatic 
provision to insure that the convention will not restrict any exemp 


of terms used i 


countries: (¢ 


or credit or other allowance granted under the laws of the con- 
The provisions for collection of taxes by one of the contracting 
other country is limited to that necessary to insure that the 


the convention will not be enjoyed by persons not entitled 


ventions, it 1s provided that the convention will be 

respect to taxable years beginning on or after the Ist day of January 

vear in which the exchange of instruments of ratification takes place. It 
rovided that the convention will continue in effect for 5 years beginning with 
vear of exchange of the instruments of ratification and may be terminated 
either of the countries at the end of the 5-year period if at least 6 months’ prior 


f termination is given 


IN EXECUTIVE SESSION, SENATE OF THE UNITED STATES 


Resolved (two-thirds of the Senators present concurring therein), That the Senate 
advise and consent to the ratification of Executive J, Eighty-third Congress, 
second session, a convention between the United States of America and the 
Kederal Republic of Germany for the avoidance of double taxation with respect 
to taxes on income, signed in the English and German languages at Washington 


on July 22, 1954. 








